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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
 
IN RE: NATIONAL FOOTBALL LEAGUE 
PLAYERS’ CONCUSSION INJURY 
LITIGATION 
 

: 
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: 
:   MDL No. 2323 
: 
:   Hon. Anita B. Brody 
: 
: 
: 
: 
: 
: 

THIS DOCUMENT RELATES TO: 
APPEAL OF SETTLEMENT CLASS 
MEMBER  
REGARDING DENIAL OF MONETARY 
AWARD 

 
 

INTRODUCTION 
 

On March 13, 2019, , a Retired NFL Player and Class Member under the 
Amended Class Action Settlement, filed a claim for benefits under the Agreement. He received a 
Qualifying Diagnosis of Level 2 Neurocognitive Impairment outside of the Baseline Assessment 
Program from a Qualified MAF Physician. It was his burden to submit “evaluation and evidence 
generally consistent with the diagnostic criteria” specified in the Settlement.1 

 
The Claims Administrator reviewed the diagnosis and concluded that Mr.  failed 

to meet his burden. Mr.  subsequently filed an appeal. Because he has not established by 
clear and convincing evidence that the Claims Administrator’s decision was wrong,2 the Appeal 
is denied. 
 
 
 
 
 

 
1 See Settlement Agreement, Exhibit 1(2)(b). The parties to the Settlement Agreement have defined “generally 
consistent” to mean that the evidence “has more elements or characteristics in common” with the diagnostic criteria 
than “elements or characteristics that differ” from the criteria. See Settlement Portal, Frequently Asked Questions, 
FAQ #101. 
2 See Settlement Agreement, Section 9.8. The Special Masters must decide an appeal of a Monetary Award based on 
a showing by the appellant of clear and convincing evidence that the determination of the Claims Administrator was 
incorrect. See Order Appointing Special Masters, at 5. “Clear and convincing evidence” is a recognized intermediate 
standard of proof—more demanding than preponderance of the evidence, but less demanding than proof beyond a 
reasonable doubt. In re Fosamax Alendronate Sodium Prods. Liab. Litig., 852 F.3d 268, 285-86 (3d Cir. 2017) 
(“Black’s Law Dictionary defines clear and convincing evidence as ‘evidence indicating that the thing to be proved is 
highly probable or reasonably certain.’”). 
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On January 16, 2020, the Claims Administrator denied Mr.  claim largely 
because Dr.  failed to adequately justify why neuropsychological testing was medically 
unnecessary. Doc. 219600. The Claims Administrator also found that Dr.  assessment of 
Mr.  functional ability was not generally consistent with the Settlement criteria for Level 
2 Neurocognitive Impairment. Id. This denial followed several attempts by the Claims 
Administrator to contact Dr.  and obtain a more thorough explanation that might address the 
issues raised in the Notice of Preliminary Review from March 2019. Doc. 203406. In response to 
an email from the Claims Administrator, Dr.  provided the following further explanation of 
his judgment:  

 
We calculated a CDR score of 2 because the preponderance of [Mr.  day 
to day function measurements for memory, orientation, judgment and problem 
solving, community affairs, home and hobbies, and personal functions resulted in 
a score of 2. A CDR score of 2 is unequivocal evidence of a moderate degree of 
dementia. Neuropsychological testing would be difficult to perform in patients with 
moderate dementia. It takes 4-5 hours to perform. It take [sic] a concerted effort 
and a great deal of motivation and concentration to complete this test. Mr.  
would be incapable of completing such an evaluation. 

 
Doc. 216517 at 4. Does this explanation satisfy the certification requirement of Exhibit 1(2)(b)?  
Late last month, following the Parties’ joint advice, I adopted a “reasonably determined” test to 
evaluate the Claims Administrator’s review of a clinician’s certification of the futility of testing: 6 

 
“Reasonably determined” means that the clinician’s choices are cognizable as an 
application of the Settlement’s narrow (“unless”) exception to the testing requirement, i.e., 
that the impairment was “so severe” that testing is “medically unnecessary.” Another way 
to put this is that it was reasonable to have concluded that the testing would not generate 
valid results.  
 
Under the Settlement, particularly Section 8.6(b), the Claims Administrator has the 
authority to verify the sufficiency of both prongs of that reasonableness inquiry: How 
severe was the impairment; and, Why does the impairment’s severity make the testing 
unnecessary? That is not the same as saying that the Claims Administrator’s supervisory 
authority is plenary. The Parties have interpreted the agreement to mean that the Claims 
Administrator cannot disagree with the clinician’s Certification merely because it would 
have made a different choice. The clinician’s articulated reasons for certifying must be 
unreasonable. But the Claims Administrator possesses ample authority to require a 
complete explanation, and to ensure it is internally consistent. 

 
That case, like this one, also considered the relationship between the CDR score and the 
certification requirement:7 

 

 
6 See Special Master Opinion on Certification, May 27, 2020, available at 
https://www nflconcussionsettlement.com/Docs/physician_certification_testing_sm.pdf.  
7 Id. 



 5 

[A] Qualifying Diagnosis of Level 2 Impairment generally requires functional impairment 
consistent with a CDR of 2.0 as well as evidence of cognitive decline, established through 
testing (Settlement Agreement, Exhibit 1. at § 2(a)(ii)), “unless the diagnosing physician 
can certify” that the neuropsychological testing “is medically unnecessary because the 
Retired NFL Football Player’s dementia is so severe.” Id. at 3, § 2(b). Because most 
diagnoses require both functional loss and testing/certification, a given functional score 
can’t necessarily determine severity or medical necessity for the purposes of certification. 
The inquiries should be distinct. 
 
The appropriate focus—what the Certification must reasonably determine—is whether the 
cognitive impairment was so severe as to make testing medically unnecessary. Functional 
impairment at the 2.0 level—designated as ‘moderate’ in the CDR scoring sheet—may be 
probative of that standard’s satisfaction. But there are links in the chain of argument from 
functional impairment to Certification that the Claims Administrator may seek to be made 
explicit. A CDR score of 2.0, standing alone, is neither preclusive, necessary nor sufficient. 
It is a piece of the puzzle. 

 
This recent opinion provides a template for my analysis of Mr.  appeal.   

 
In the Denial Notice, the Claims Administrator noted that a CDR score of 2.0 alone does 

not necessarily provide adequate support for granting an exception to the neuropsychological 
testing requirement “because the Settlement Agreement specifically references a CDR score of 2.0 
in the diagnostic criteria for the Qualifying Diagnosis of Level 2 Neurocognitive Impairment.” 
Doc. 219600. In response, counsel for Mr.  argues that the Claims Administrator has 
exceeded its authority by drawing “a legal conclusion defining the standards for concluding when 
medical testing is unnecessary.” Doc. 220914. But, as I have previously determined, distinguishing 
between a CDR Score and the rationale for a certification is reasonable. 

 
 It was consequently within the authority of the Claims Administrator to require a more 
complete explanation from Dr. —one which described more fully the link between the 
asserted CDR score and the conclusion that testing was unnecessary. That explanation here came 
in two parts, which the Claims Administrator properly probed for their coherence.   
 

First, Dr.  stated that “[n]europsychological testing would be difficult to perform” 
for someone with a CDR score of 2.0. Doc. 216517. Stating that a task will be difficult for a person 
does not compel the conclusion that testing would not generate valid results. Moreover, Dr.  
did not describe why testing Mr.  would be more difficult than for other individuals 
exhibiting symptoms consistent with a CDR score of 2.0. That Dr.  might have offered such 
a justification—as Mr.  asserts in his brief, citing to other portions of the record—is not 
enough to make the explanation that Dr.  actually provided complete.  
 

The gravamen of Dr.  explanation, however, followed the remarks about difficulty: 
“It [testing] takes 4-5 hours to perform. It take [sic] a concerted effort and a great deal of motivation 
and concentration to complete this test. Mr.  would be incapable of completing such an 
evaluation.” Doc. 216517 at 4. The best reading of these phrases is that Dr.  was drawing an 
inference—based on his clinical experience with Mr. —that his patient lacked the 








