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INTRODUCTION
On November 2, 2017,
, a Retired NFL Player and Class Member under the
Amended Class Action Settlement, filed a claim for benefits for Level 1.5 Neurocognitive
Impairment under that Agreement. Having seen a MAF Physician, it was his burden to submit
“evaluation and evidence generally consistent with the diagnostic criteria” specified in the
Settlement.1
The Claims Administrator concluded that Mr.
had failed to meet that burden, and
he has appealed. On appeal, Mr.
must establish by clear and convincing evidence that the
Claims Administrator’s determination was incorrect.2 He has not done so, and I consequently deny
this Appeal.
FACTUAL AND PROCEDURAL BACKGROUND
Mr.
received a Qualifying Diagnosis of Level 1.5 Neurocognitive Impairment
from neurologist Dr.
, a Qualified MAF Physician, on September 6, 2017, based
on an evaluation conducted on August 23, 2017, a third- party affidavit, dated August 18, 2017,
and neuropsychological testing conducted by Dr.
, dated August 11, 2017. Doc.
156484; Doc. 123894; Doc. 125384. Dr.
supplemented his report on February 8, 2018,
based on CDR-relevant information submitted by Mr.
wife. Doc. 156484.
Mr.
filed this claim on November 2, 2017. Doc. 139864. The claim went into audit
on February 13, 2018 and emerged more than a year later, on April 2, 2019, with no adverse
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See Settlement Agreement, Exhibit 1(1)(b).
See Settlement Agreement, Section 9.8.

finding.3 Doc. 156898; Doc. 204497. The Claims Administrator denied the claim on November
14, 2019. Doc. 217198. The Denial Notice states:
The Qualifying Diagnosis of Level 1.5 Neurocognitive Impairment was not made in a
manner that is generally consistent with the Settlement criteria. There is report of concern
for cognitive decline, including difficulty with short term memory, focus and attention;
misplacing objects, going to the grocery store and forgetting what he went there to
purchase, difficulty doing calculations and no longer paying the bills due to this problem,
and being more easily distracted, with difficulty doing more than one thing at a time.
However, there is also report of functional abilities that would not be generally consistent
with the presence of dementia or CDR scores of 1.0 for the categories of Community
Affairs and Personal Care. These activities include being able to shop for himself (although
will forget items), being able to travel long distances independently, such as across states
from Kansas to Los Angeles and Boca Raton for appointments, and being able to carry out
Activities of Daily Living independently, except with some deterioration in shaving, and
the Player needed assistance only in having his clothing set out for him.
Additionally, the neuropsychological testing is not generally consistent with the Settlement
criteria for Level 1.5 Neurocognitive Impairment. Issues included: (1) report of functioning
at a higher level than usual for dementia, including being able to drive independently
without mention of accidents or close calls and able to travel long distances across states
independently for appointments; (2) the Trails B test was administered without first
administering the Trails A test, which is inconsistent with standard procedure and
invalidates the results; (3) the neuropsychologist did not apply the Heaton norms, and when
correct norms were applied, there was no impairment in the cognitive domain of Executive
Function; (4) the Level 2 impairment in Language function is inconsistent with the Player’s
ability to supply a detailed and accurate history and with his language being described as
normal and without aphasia, and speech and language described as intact.
There were also issues with validity in the neuropsychological testing assessment that were
not adequately addressed, with multiple indicators of inadequate effort, including poor
performance on the ACS Word Choice test and the TOMM, and validity scales on the
MMPI-2-RF indicated over-reporting of symptoms, with scores above the 99th percentile
on four validity scales. Based on the above, the diagnosis is not generally consistent with
the Settlement criteria for Level 1.5 Neurocognitive Impairment. Id. (breaks added).
Mr.
timely appealed. Doc. 218462. In its opposition, the NFL Parties submitted
(with my permission) new evidence in support of the denial. Docs. 219590-98. That evidence was
presented to an AAP Reviewer, who concurred with the denial on March 22, 2020. Doc. 221903.
I then granted Mr.
an opportunity to see and respond to the new evidence, which he did,
and the NFL Parties then submitted a “sur-reply” brief with yet more exhibits on May 19, 2020.
Docs. 224445-56; Docs. 224580-83. I denied Mr.
the opportunity to file a second
responsive brief.
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was himself under audit, but was later released.
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II.

Neuropsychological Testing

The Denial Notice articulated multiple separate problems with Dr.
neuropsychological testing regime:
•
•
•

“[T]he Trails B test was administered without first administering the Trails A test, which
is inconsistent with standard procedure and invalidates the results;”
“[T]he neuropsychologist did not apply the Heaton norms, and when correct norms were
applied, there was no impairment in the cognitive domain of Executive Function;” and
“[T]he Level 2 impairment in Language function is inconsistent with the Player’s ability
to supply a detailed and accurate history and with his language being described as normal
and without aphasia, and speech and language described as intact.” Doc. 217198.

Mr.
appeal argues that the Claims Administrator bears the burden of defending
its decision, that is, to “show by clear and convincing evidence that the characteristics that differ
from the criteria are greater than the characteristics that are in common with the diagnostic
criteria.” Doc. 218460, at 3. This is not how the Settlement’s process of claim evaluation or appeal
was designed or functions. Under the Settlement’s negotiated provisions, it was Mr.
initial burden to come forward with evidence generally consistent with the criteria for a diagnosis.8
The Claims Administrator is empowered to review that evidence for its sufficiency and
completeness.9 On appeal, it is Mr.
who seeks to overturn the Claims Administrator’s
decision, who bears the burden of showing, by clear and convincing evidence, that it was incorrect:
i.e., that there is a “high degree of probability that the determination of the Claims Administrator
being appealed was wrong.”10
In pursuing this topsy-turvy attack on the Settlement’s evidentiary framework, Mr.
brief states that “the AAP created issues regarding the timing of the administration of
the Trails A and Trails B testing which are not supported by any evidence in the record.” Doc.
218460, at 3. This too is puzzling: Dr.
own report states that he administered Trails Form
B, but makes no mention of Form A. Doc. 125384. As the AAP has advised, this method of test
administration is invalid and calls into question the entire battery.
Mr.
brief continues that while the denial concludes that “the Heaton Norms were
not applied, however, there is no evidence of this in the record and if there were the AAP member
should show what difference it would make in the scoring in his findings as opposed to a vague
reference with no supporting data.” Doc. 218460, at 3. But this analysis is precisely what the
Claims Administrator relied on in issuing the denial. As the underlying AAPC report states, “when
the Revised Comprehensive (Heaton) Norms for African American men of this player’s age and
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The parties to the Agreement have defined “generally consistent” to mean that the evidence has more elements or
characteristics in common with the diagnostic criteria than “elements or characteristics that differ” from the criteria.
See Settlement Website, Frequently Asked Questions, FAQ #101.
9
Settlement Agreement, Section 8.6(b).
10
Settlement Agreement, Section 9.8; see also Order Appointing Special Masters, at 5. “Clear and convincing
evidence” is a recognized intermediate standard of proof—more demanding than preponderance of the evidence, but
less demanding than proof beyond a reasonable doubt. In re Fosamax Alendronate Sodium Prods. Liab. Litig., 852
F.3d 268, 285-86 (3d Cir. 2017) (“Black’s Law Dictionary defines clear and convincing evidence as ‘evidence
indicating that the thing to be proved is highly probable or reasonably certain.’”).
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