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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: NATIONAL FOOTBALL : No. 2:12-md-02323-AB

LEAGUE PLAYERS’ CONCUSSION
INJURY LITIGATION : MDL No. 2323

Hon. Anita B. Brody
Kevin Turner and Shawn Wooden,
on behalf of themselves and

others similarly situated, :
~ Plaintiffs, i Civ. Action No. 14-00029-AB

V.

National Football League and
NFL Properties, LLC,
successor-in-interest to
NFL Properties, Inc.,
Defendants.

THIS DOCUMENT RELATES TO:
ALL ACTIONS

SPECIAL MASTER RULING: APPLICATION OF THE DEFINITION OF
ELIGIBLE SEASON TO GAME DAY ROSTER DESIGNATIONS

I. INTRODUCTION

This matter requires the Special Master to interpret a provision of the Amended Class
Action Settlement Agreement (hereinafter, “the Settlement Agreement”) that dictates offsets of
Monetary Awards to Claimants based on the number of “Eligible Seasons” the Retired Player
played in the National Football League (hereinafter, the “NFL”).

The parties dispute the Settlement Agreement’s definition of an “Eligible Season” and
disagree about whether Players who were moved from their Club’s “Active List” to its Inactive
List on game-day accrue games toward an Eligible Season. For the reasons stated below, the
Special Master holds that such games do accrue toward an Eligible Season. This ruling is a
“Matter of Law” as defined by the Settlement Agreement. '
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1. BACKGROUND

A Retired NFL Player who receives a Qualifying Diagnosis according to the terms of the
Settlement Agreement is eligible to receive a Monetary Award in the amount set by the
Monetary Award Grid in Exhibit 3 of the Settlement Agreement.! Under § 6.7(b)(i) of the
Settlement Agreement, Monetary Awards are subject to downward adjustments for Retired
Players who accrued fewer than five “Eligible Seasons” in the NFL. The fewer Eligible Seasons
a Player accrued, the steeper the reduction of the Monetary Award: The Award for a Player with
4.5 Eligible Seasons is offset by ten percent, the Award for a Player with 4 Eligible Seasons is
offset by twenty percent, and so forth.

Section 2.1(kk) of the Settlement Agreement defines “Eligible Seasons,” granting a
Player a full Eligible Season if he was:

(i) Ona Club’s Active List “on the date of three (3) or more regular season or postseason
games,” or

(i)  Ona Club’s Active List “on the date of one (1) or more regular or postseason games, and
then spent at least two (2) regular or postseason games on [the Club’s] injured reserve list
or Inactive List due to a concussion or head injury.”

The parties dispute what it means to be on the “Active List.” Per the Constitution and
By-Laws of the National Football League, Clubs have to cut down their roster to a 53-Player
“Active List” prior to the first regular-season game; however, ninety minutes before kickoff of
each game, they are required to establish a 45-Player “Active List” and place the remaining
rostered Players on the “Inactive List.”* It is undisputed that the Players who are placed on the
Inactive List on game day often practice in full for the week leading up to the game.

! Receipt of a Monetary Award is subject to other requirements set forth in the Settlement
Agreement that are not pertinent to this opinion.

2 Section 2.1(kk) also allows Players to accrue “half of an Eligible Season” by spending at least
eight games on a Club’s “practice, development, or taxi squad” roster; or being on the active
roster of a team in the World League of American Football, NFL Europe League, or NFL Europa
League “on the date of three (3) or more regular season or postseason games” or “one (1) or
more regular or postseason games” followed by “at least two (2) regular or postseason games on
[the team’s] injured reserve list or team inactive list due to a concussion or head injury.”

3 88 17.1(f) and 17.3 of the Constitution & By-Laws of the National Football League, Appended
as Ex. A in Part II(B) of the Resp.’s to Special Masters (filed Oct. 18, 2017). The NFL states in
its brief that both the season-long and game-day rosters have changed in size over time,
explaining that prior to 1993, the maximum season-long roster was 47 Players, with 45 Players
active on game day. (Resp.’s to Special Masters (filed Oct. 18,2017), at 38 n. 1.) In 2011, the
game-day rosters expanded from 45 to 46, while season-long rosters remained at 53. The NFL
contends that because of the non-static nature of these rosters, the parties refrained from defining
“Active List” in the Settlement Agreement by reference to a specific number of Players. (Id.)

2
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The question before the Special Master is whether a Player who is assigned to the
Inactive List ninety minutes before kickoff qualifies as someone who was on the Active List “on
the date of” the game for purpose of accruing Eligible Seasons.

IIl. ARGUMENTS OF THE PARTIES

A. Argument by the NFL Parties

The NFL argues that interpreting the Settlement Agreement to count games on the
Inactive List towards the accrual of an Eligible Season would violate basic principles of contract
interpretation by rendering a provision of the Agreement meaningless. (Resp.’s to Special
Masters (filed Oct. 18, 2017), at 41 (hereinafter, “Responses”) (citing In re G-I Holdings, Inc.,
755 F.3d 195, 202 (3d Cir. 2014) (“Court[s] should interpret the contract in such a way as to not
render any of its provisions illusory or meaningless.”)).

The NFL asserts that crediting all games spent on the Inactive List would render part (ii)
of the Eligible Season definition — which specifically credits games on the Inactive List due fo a
concussion or head injury — superfluous. (Responses, at 40-41.)

Finally, the NFL claims that, because there is only one possible way to interpret § 2.1(kk)
— to discount games on the Inactive List unless those games qualify for part (ii) of the Eligible
Season definition — the provision is clear and unambiguous. (/d., at 41.) Accordingly, the NFL
argues, the plain meaning of the provision must be applied: Contract interpretation doctrine
forbids a court from considering extrinsic evidence (such as the evidence of intent set forth by
Co-Lead Class Counsel) in interpreting a clear and unambiguous provision. (/d. (quoting Great
Am. Ins. Co. v. Norwin Sch. Dist., 544 F.3d 229, 243 (3d. Cir. 2008) (“Only where a contract’s
language is ambiguous may extrinsic or parol evidence be considered to determine the intent of
the parties...In the absence of an ambiguity, the plain meaning of the agreement will be
enforced.”) (internal citations omitted)).

B. Argument by the Co-Lead Class Counsel

Co-Lead Class Counsel argue that the “letter and spirit” of the Settlement Agreement is
violated by excluding rostered Players who practiced the week leading up to the game but were
placed on the Inactive List 90 minutes before kickoff from Eligible Season accrual. (Responses,
at 17.) Counsel notes that Eligible Seasons were chosen as a proxy for the number of concussive
hits sustained by Retired Players as a result of playing in the NFL. (/d., at 12 (citing In re Nat’]
Football League Players’ Concussion Injury Litig., 307 F.R.D. 351, 409 (E.D. Pa. 2015),
amended No. 2:12-MD- 02323-AB, 2015 WL 12827803 (E.D. Pa. May 8, 2015), aff’d 821 F.3d
410 (3d Cir. 2016), as amended (May 2, 2016)).

5

Thus, Counsel argues that the NFL’s interpretation of the definition of “Eligible Seasons’
would lead to an “absurd result.” (Id., at 17.). Rostered Players who practiced for the entire week
leading up to the game — sustaining hits in the process — before being placed on the Inactive List
90 minutes prior to game time would not accrue any games toward an Eligible Season, but non-
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roster practice and developmental squad members would accrue games toward half an Eligible
Season.

IV. DISCUSSION

A. Choice-of-Law Analysis

In multi-district litigation (MDL) consolidation under 28 U.S.C. § 1407, where the court
has jurisdiction under 28 U.S.C. § 1332 based upon diversity of citizenship, the transferee court
applies state substantive law as determined by the choice of law analysis required by the state in
which the action was filed. Qil Field Cases, 673 F. Supp. 2d 358, 363 (E.D. Pa. 2009). Although
this case was filed in multiple states, the prevailing choice-of-law analysis under any state would
be substantially the same. Because federal district courts with diversity jurisdiction under 28
U.S.C. § 1332 must apply the choice-of-law rules of the state in which they sit, for the purposes
of this decision, the Special Master will apply Pennsylvania choice-of-law analysis to determine
the applicable state substantive law. Carlson v. Arnot-Ogden Mem'l Hosp., 918 I.2d 411, 413
(3d Cir. 1990) (citing Klaxon Co. v. Stentor Mfg. Co., 313 U.S. 487, 496 (1941)).

Pennsylvania courts tend to honor the intent of the parties by enforcing a contractual
choice-of-law provision. T & N, PLC v. Pa. Ins. Guar. Ass'n, 44 F.3d 174, 185-86 (3d Cir. 1994)
(citing Smith v. Commonwealth Nat. Bank, 557 A.2d 775, 777 (Pa. Super. 1989), appeal denied,
569 A.2d 1369 (Pa. 1990) (“The Pennsylvania courts have adopted section 187 of the
Restatement (Second) Conflict of Laws which provides that...the law of the state chosen by the
parties to govern their contractual rights and duties will be applied if the particular issue is one
which the parties could have resolved by an explicit provision in their agreement directed to that
issue.”).

Per § 27.1 of the Settlement Agreement, the parties have agreed that the provisions of the
Settlement Agreement shall be “interpreted and enforced in accordance with the laws of the State
of New York.” Accordingly, the Special Master will honor the intent of the parties and interpret
the Settlement Agreement according to the state contract law of New York.

B. Whether There is Only One Interpretation That Gives Meaning to All Provisions

Because the NFL argues that interpretive principles of contract law allow for only one
possible interpretation of § 2.1(kk) of the Settlement Agreement, the Special Master will analyze
this argument first to see if it obviates the need for further review.

The Settlement Agreement is governed by contract-law principles. See Interspiro USA,
Inc. v. Figgie Int'l, Inc., 815 F. Supp. 1488, 1501 (D. Del. 1993) (citing Rainbow v. Swisher,
N.E.2d 258, 259 (N.Y. 1988) (“Under New York law, [a] settlement agreement must be
interpreted as any other contract.”) (internal quotations omitted).

Under the law of New York, the parties are bound to the “plain terms” of a contract
“unless, when so construed, the contract becomes meaningless.” See Peerless Weighing &
Vending Mach. Corp. v. Int'l Ticket Scale Corp., 126 F.2d 239, 241 (3d Cir. 1942) (citing Stern
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