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The Claims Administrator placed Mr.  claim in audit in October 2017. Doc. 
135203. The audit resulted in adverse findings regarding Dr.  testing, and that clinician 
was disqualified from participation in the Settlement Program. Doc. 151387. The Claims 
Administrator notified Mr.  that “[a]ny Monetary Award claim that relies on 
neuropsychological testing performed by Dr.  is disallowed and no claims may be submitted 
in reliance on her testing or opinions.” Id.  The First Claim was thus denied. 

 
On September 5, 2018, Dr. , a board-certified neurologist and Qualified MAF 

Physician, re-evaluated Mr. . Doc.  184817. In his report, Dr.  discussed Mr. 
 medical history, which included mention of a 2015 diagnosis of psychogenic nonepileptic 

seizures (PNES). Id. In addition to performing a neurological assessment of Mr. , Dr. 
 reviewed the results of two prior neuropsychological evaluations: “one was performed on 

August 3, 2016” (by Dr.  “and the second one was on January 6, 2017” (performed by 
Dr. , whose report was later filed by Mr.  in support of this claim).1 Id. 
Dr.  concluded that Mr.  qualified for Level 1.5 Neurocognitive Impairment. Id.  

 
Mr.  filed a Claim Form—his Second Claim—on September 18, 2018 based upon 

the Qualifying Diagnosis certified by Dr. .2 Doc. 185642; Doc. 185643. On October 4, 2018, 
the Claims Administrator provided notice of multiple documentary deficiencies in Mr.  
claim. Doc. 187055. On November 28, 2018, the Claims Administrator denied the Second Claim. 
Doc. 191771. 

 
Mr.  underwent another neuropsychological evaluation on January 16, 2019. Dr. 

, a board-certified neuropsychologist, performed that new evaluation. Doc. 208776. 
Dr.  found that due to suboptimal validity—specifically, “varied” scores on stand-alone 
performance validity measures, “significant intra-domain variability in test performance,” and 
“some test findings that were discrepant with observed behavior”—she could not reliably 
interpret Mr.  test scores. She thus concluded that those scores did not support a 
Diagnosis within the Settlement. Id.  

 
Dr.  writing a supplemental report on May 12, 2019, responded to Dr.  

analysis. Doc. 206831. Dr.  disagreed with Dr.  conclusion about the etiology of 
Mr.  functional impairment, stating: “rather than being separate, the psychological 
factors, e.g. depression, are more likely than not directly caused by the cognitive loss.” Id. Dr. 

 did not discuss Dr.  conclusions regarding test validity. 
 
On May 14, 2019, Mr.  submitted a new Claim Form—his Third Claim—again 

based on Dr.  September 2018 Diagnosis. Doc. 206869. The Claims Administrator 
 

1 In November 2018, Mr.  submitted the medical records for the neuropsychological evaluation performed 
by Dr.  (and considered by Dr.  Doc. 191021. The testing was part of an evaluation to determine 
eligibility for NFL Disability Benefits.  

2 Mr.  counsel requested that three documents be disregarded from the most recent claim; specifically, the 
two prior Diagnosing Physician Certification Forms signed by Dr.  (Doc. 63473; Doc. 138316), and Dr. 

 report (Doc. 138315). Doc. 186446. However, Dr.  original assessment draws support from Dr. 
 report. 
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language comprehension, are not credible.7 There are extensive objective indicators 
that the player was not entirely forthcoming in his symptom reporting, nor trying 
his best to perform well on neurocognitive tests. 

 
Doc. 221902 (footnote added). 

 
Mr.  counsel argues that pursuant to Rule 10(d) of the Rules Governing MAF 

Physicians, “Dr.  had the authority to determine how much weight to give Dr.  
findings … Dr.  [] conducted his own examination and presented his diagnosis in 
September, 2018,” and in a “supplemental report . . . he addressed his disagreement with Dr. 

 findings.” Doc. 226265. 
 
Rule 10(d) clarifies the proper practice for the diagnosing physician in the event that she 

disagrees with the conclusions of the examining neuropsychologist. It does not state that the Claims 
Administrator must simply defer to the opinion of the MAF Physician in the face of such a 
disagreement. Moreover, Dr.  supplemental report only addresses his disagreement with 
Dr.  assessment of Mr.  functional impairment. Doc. 206831. Thus, even if 
the Claims Administrator were to have deferred to Dr.  reasoned opinion that cognitive 
loss—rather than “possible depressive disorder”—caused Mr.  functional decline, the 
separate and critical issue of test validity remained unaddressed.  

 
Invalid neuropsychological test results cannot support a Level 1.5 Qualifying Diagnosis. 

Here, the examining neuropsychologist denied the validity of Mr.  test performance. 
Two members of the AAP reviewed and supported the neuropsychologist’s assessment about 
suboptimal validity. The Claims Administrator thus did not err in its determination that Mr. 

 has not provided sufficient documentation to support the Qualifying Diagnosis. 
 

Conclusion 
 
To be eligible for a Monetary Award, Mr.  must provide evidence generally 

consistent with the criteria put forth in the Settlement Agreement injury definitions. The Claims 
Administrator found that he failed to meet that burden in relevant part because he had failed to 
provide valid, contemporaneous, neuropsychological test results. Because he has not provided 
clear and convincing evidence that the Claims Administrator’s decision on that ground was 
erroneous, his Appeal is denied. 
 
 

Date: September 29, 2020            
                  David A. Hoffman, Special Master 

 
7 On three of six tests administered to evaluate Complex Attention and Processing Speed, Mr. —compared 

against a group of demographically similar individuals—obtained scores lower than 99% of test takers. Of the three 
Language tests administered, he obtained one score lower than 99% of test takers, yet on another test he scored much 
higher—in 42nd percentile.  




